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IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

'MUMBAI

ORIGINAL APPLICATION NO.831 OF 2019

Smt. Anita Ramdas Supare/Deotale
Aged : 43 years, Occu : Service,

as Asstt. Public Prosecutor,

R/o. Flat No.703, Vrundavan Palms,
Near Aarati Nagari, Wayle Nagar,
Khadapada, Kalyan (W),

Dist. Thane

Versus

1. The State of Maharashtra.
Through its Secretary,
Home Department, Mantralaya,
Mumbai 400 032.

2. The State of Maharashtra,
Through its Deputy Secretary,
Home Department, POL-10, World
Trade Center, 30t Floor,
Mantralaya, Mumbai 400 032.

3. The Chief Secretary,
The Competent Authority of
Transfer (Hon’ble Chief Minister),
Maharashtra State, Mumbai.

4, Directorate Prosecution, through its
Director, Khetan Bhawan, Flat No.8,
- 5thfloor, N. Tata Road, Church
Gate, Mumbai 20

S. Assistant Director and Public
Prosecutor, Mumbai, Police colony,
Near, Chiragnagar, Ghatkopar (w),
Mumbai.

fN—

)
)
)
)

DISTRICT : THANE

...Applicant

...Respondents



2 ’ , ' 0.A831/2019
Applicant in person.
Smt K.S. Gakaad Presentmg Officer for Respondents

CORAM Bl SHRI A.i?. KURHEKAR, MEMBER-J
DATE :  27.08.2020
- JUDGMENT

1.  The Applicant has challenged fhe transfer order dated 08.06.2018
| whereby she was transferred from Mumbai to Gdndi‘a invoking
i jurisdicktion of this Tribunal under Section i19 of Administrative Tribunals
© Act, 1985. |

2. Briefly stated facts giving rise to this application are as under :-

The Applicant is servmg as Assistant Public Pro secutor. She was
posted in Mumbai District and the Court of Metropohtan Magistrate,
Vikhroli was assigned to her. At the time of general transfers of 2018,
she was due for transfer having served for 3 years and 4 monthsin
- Mumbai. The options were called by Responcierit N04 — Director of
Prosecution from ‘Pre'secutorsj due for transfer in general transfers' of
2018. The Applicant’s husband is in private service in Thane. She also
claimed to be suffermg from osteoarthritis and Tennis Elbow. Therefore,
c1t1ng these reasons, she gave options of Kalyan, Ulhasnagar and Thane
C1ty However, none of her option was considered and she was
transferred at the other end of Maharashtra in Gondia D1strlct which is
‘ near about 1000 k.m. from Mumba1 She has, therefore, chahenged the
transfer order dated 08.06.2018 znte;-alza contendmg that it is in
violation of pI'OVlSlOI’lo of Maharashtra Governmenl bervants Regulatlon
of Transfers and Prevention of Delay in Dlscharge of Ofﬁmal Dutles Act,
- 2005 (heremafter referred to as ‘Transfer Act ”()05’ for- brewty) and
subjected to gross discrimination at the hands of Requndents._ In1t1ally,

the application was filed along' with condonation of delay vide
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M.A.No.653/2019 wherem delay was condoned and O.A. was taken up

for hearmg on merit.

3. The Applicant who is appearlng in person vehemently urged that
though the transfer orders ought to have been issued in the month of
May as a general transfer as per provisions of ‘Transfer Act 2005’ but the
Respondents issued transfer orders of Assistant Public Prosecutors in
State of Maharashtra by order dated 08.06.2018, and therefore, it has to
be construed as mijd—tenure transfer attracting rigor of Section 4(5) of
‘Transfer Act 2005’ and the same being not complied with, her impugned
transfer order is unaustainable in law. She has further pointed out that
as her husband is in private service in Thane in terms of policy adopted
by Government vide G.R. dated 19.08.1975, she was required to be
accommodated 1n Thane District where her husband resides. She has
further po1nted out that she is subjected to gross discrimination by
denying options given by her and on the other hand, accommodating
several other Proae_cutors by giving extension at the same place or by
giving transfer in nearby district. She, therefore, submits that the

impugned transfer order is totally unsustainable in law.

4. Per contra, Smt] K.S. Gaikwad, learned P.O. in reference to reply
filed on behalf of Respondents 1, 2, 4 and 5 (Page Nos.147 to 159 of
Paper Book) submits that, as the Applicant is Group ‘A’ Officer and due

for transfer, it was prerogative of the Government to transfer her at any

place throughout Maharashtra and the Applicant cannot insist for a

particular place of her choice. She further submits that there were
complaints against the Applicant for not .'iattending the Courts of
Metropolitan Magistrate assigned to her and was not performing her
duties diligently. She further submits that the Applicant did not join at
Gondia though the period of more than two years is over and choose to
remain absent on duty and thereby committed serious mlsconduct She,

therefore, sought to justify the impugned transfer order.
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S. | Indlsputably, the Apphcant was due for transfer in general
transfers of 2018 and had given options of Kalyan Ulhasnagar and
Thane City. While g1v1ng, opt1ons, she stated that she is suffering from
osteoarthritis and Tennis Elbow and her husband being serving in
Thane, her ‘options be considered. True the transfer being incident of
'serv1ce the Government servant cannot seek retention as of r1ght nor
"lalm partlcular place as of right. Undoubtedly, it is prerogatwe of the
Government where to transfer the Government servant Pons1der1ng the
requirement and admlnlstratlve ex1genc1es 1f any At the same tlme the
| Government is also requ1red to act in fair, reasonable and transparent

manner.

6. - Now, the transfers are governed by the provisions of ‘Transfer Act
2005 which inter-alia provides* complete rnech_anism 'for transfer of a
‘Government servant. As per Section 4(4) ,o’_f ‘ff"I':;‘ransfer Act 2005, the
transfers of Government ser\tants- shall ordinarily?be made only once in’a}
year in the month of April or May. fWhere rnid—ten‘u_re or mid-term
transfer of a Government servant is necessitated, it can be ‘done in
Special case after recording reasons with prior permission- of highest
competent authorlty Whereas, in the present case, the transfer orders
are issued on 08.06.2018, which is llttle bey'md the per1od prescrlbec‘

under the prov1s1ons of ‘Transfer Act 2005’ As such the Res pondents
| failed to adhere the prov1s10ns of ‘Transfer Act 2005’ by not 1ssu1ng
transfer orders in the month of Apr11 or May y. Even if s some concession or
latitude is glven to the Respondents that the transfer orders were already
processed in the month of May, but orders were delayed by 8 days and it
is termed as ‘general. transfer’, in that cv rent also, in my considered
opinion, the impugned transfer ordcr qua th.~ Apph(,ant 1s totall v

unsustalnable in law for the reasons to follow

7. The Applicant has place'doo'n record a G.R. dated ]9 08.1975 (Page
No.145 of P.B.) and Circular 1ssued by G.A:D, Gover nment of
Maharashtra dated 16.07.1985 (Page No.137 of P.B.) whereby the
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Government has taken policy decision to accommodate married woman

“as far as possible at the place where her husband is in service. Para

No.2 of G.R. dated 19.08.1975 is material, which is as follows :-

|

“2,  In order to ensure the moral safety of the married women
- employees, Government has accepted the principle that they should not
be separated from their husbands. It has therefore, been decided by
Government that a married woman employee should be posted, as far as
possible, to the place of her husband. It is not necessary that the -
husband be in Government service, for this purpose.” .

Furthermore by Circular dated 16.06. 1985 the Government

instructed the Departments to consider the options given by the
Government servant while transferring him. Clause Nos.3 and 4 of

Circular dated 16.07.1985 are material, which are as follows :-

“3) Bt SEeTRisieR Rt e e i weRee dad R daeh o,

¥) et UtRpl-Aielt gl AR a HRA-AIN Jultas ducht = gt aet Rara a5t
- SeeaRisel i em.”

8 The learned Presenting Ofﬁcer did not dispute the aforesald

'pos1t10n/ pohcy of Government. True, subsequently, the Government of

Mah_arashtra has enacted ‘Transfer Act 2005’ to ensure fix tenure and to
have transparency, fair and reasonableness in transfer matters and it is

not left to the Whims'Caprice or autocracy of executive.

9. Now, let us see the minutes of Civil Services Board (CSB) (Page

'Nos.164\ to .17':0 of P.B.) which sufficiently demonstrate favoritism to

certain set of employees and arbitrary use of powers. The then Principal
Secretary, Home Department was Chairperson of CSB and the transfers

were recommended in its meeting dated 16.05.2018. In all 202 Assistant

“Public Prosecutors were due for transfer. The perusal of minutes of CSB

'reVeals that, out of 202 Assistant Public Pro‘secutors,’ 70 Prosecutors

were given extension at the same place though -'thejr‘were overdue for
transfer. Some of them were serving at one place from 2012 and 2013.

As such there is no denying that though they were overdue for transfer,

.they were given extension and retained at same place for one year. It
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appears that the Respondent No.4 - Director of Prosecutlon

recommended*for their retention and CSB mechaniCalIy accepted the

L same. Whereas, in the matter of Apphcant the Respondent No.4 -

vD1rector of Prosecution ‘proposed for her transfer at Gondia and CSB
_ mechamcally accepted it without apphcatlon of m1nd ‘The Respondents
have not placed on record the proposal or. recommendatlons ‘made by
Dlrector of Prosecut10n to CSB to know the reasons for g1v1ng extensmr\_'
of 70 Prosecutors and for throwmg the Apphcant at Gondla, Whlch is at
| Lhe other end of Maharashtra No reasons - whatsoever for not
. 'cons1der1ng the opt1ons g1ven by the Apphcant are forthcommg nelther
reasons for giving extension to 70 Prosecutors is forthcommg The
Tribunal is, therefore left w1th no alternatlve except to hold that the
transfers are made in very unfair and arbltrary manner throwmg the
guldehnes 1ssued by Government to the wind that the women should be

accommodated as far as possible at the place of her husband.

10. I am agvh}ast : to note that Prosecutors to whorn 'extension. was
granted in transfers of 20 18 again extension for one year was ‘g-ranted to
~at least 6 Prosecutors out of them viz. Shr1 Pasarkar Shri Padv1 Shri
Kasture, Shri Koli, Shri Deshmukh and Shr1 Davale, as seen from letter .‘

- of extension issued by Government dated 10t June, 2019 (Pag_e No.136
| - of P.B.). This 1s .again' without as'signing any reason : for accepting the
requeSt_of extension’. As such, favoritism,: dis~crimin,at_ion and arbitrary

use of ’powe_rs is writ at large.

11, Mater1a1 to note - that as rightly pointed out by the Apphcant that
almost all Prosecutors were transferred in adjoining District or in same
- region and not a single Prosecutor is thrown at the dlstance of 1000 k m.
However the Apphcant is s1ng1ed mi:' and transferred to remote place at
Gondia, Wthh is at the other end otk’ State of Maharashtra Wlthout g1v1ng‘.
any reasonsas to why she Was-not given any one of the optlo‘ns_'from the

~ options given by her or not accommodated in nearby District.
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12. To assert that the Government has prerogative whére to transfer a
Government servant, and therefore, the Applicant cannot challenge her

transfer order, rather reflect autocracy, arbitrary use of power on the

part of executive and untenable particularly when gross discrimination is

_ex-facie. Only because Government has prerogative to transfer the

Applicant at any place, it does not mean Government can act arbitrarily

and highhandedly. Where the Government had adopted a policy of

‘extension to certain set of emplbyees, then all other identically situated

'per'sons_ needs to be treated alike by extending the same benefit and not

doing so would amount to discrimination and would be violative of Article
14 of the Constitutioﬁ of India. The principle of equality for law needs to
be complied in service matters mofé‘:v effectively and emphatically in view
of service jurisprudence evolved by Hon’ble Supreme Court from time to

time, that, similarly situated persons should be treated similarly.

13. Needless to mention that CSBs are established in view of decision
of Hon’ble Supreme Court in Writ Petition (Civii) No.82/201 1 (T.S.R.
Subramanian & Ors. Vs. Union of India & Ors.) dated 31st Ociober,
2013 to ensure that the transfers are made in fair and transparent

manner. As such, the CSB was under obligation.in law to see that the

'transfer's are made in fair and reasonable manner and in consonance

with the policy of the Government and it _shduld not act as a puppet so
as to mechanically accept the proposal forwarded by Director of
Prosecution. In the present caise, the CSB mechanically accepted the

proposal forwarded by Director of Prosecutor, without application of

‘mind thereby giving extension to 70 Prosecutors without bothering to see

“as to why extension or options claimed by the Applicant was not

co‘hSiderable. - The  Government again mechanically accepted the
recommendation made by CSB and issued transier orders. Suffice to

say, gross discrimination and arbitrary use of powers is clearly spelt out.

14. There is another aspect of the matter which also renders impugned

order unsustainable. Feeble attempt was made by the learned P.O. that
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- on account of ¢ some complalnts of 1rregu1ar attendance probably she was
- not cons1dered for the opt1ons given by her. The learned P O. has placed :
- on record a letter dated 06 07. 2017 (Page No 160 of P.B. ) and one more |
letter (date is not clear at Page No.161 of P.B.). There were 6 Courts of
Metropolitan Magistrates at- Vikhro.li’ and' only 3 Pro'secutors were
available. These seems to be the letters’ written by learned Magistrate
informing to the Assistant Director ' of ‘Prosecution _about irregular
- attendance of the Applicant in Court No.73, Vikhroli. As per the
contents of letter itself, some other Courts of Metropohtan Maglstrates
Vikhroli Were.alsoasmgned to the Apphcant As per. order issued by
Assistant Direetor and Public prosecutor dated 10.07.2017 (Page Nos.41
and 42 of P.B.), Court No.72, Vikhroli with additionalvcharge of Court
No.50 was -assigned to the Applicant’ It seems that there were changes
in the ass1gnments from time to t1me and it is not a case that only one
Court was assigned to the Applicant. Apphcant has pomted out that at a
v time more than one court was ass1gned to her and she Was not given any
opportunity to explain her side. This being the position,'if the Applicant
is transferred on the basis of complaints without;ascertaining the fae"tua_l .
position, it amounts to punishrnent and the impugned transfe.r orderhas o
to be termed ‘punitive’.  Thus, ex-facie without ascertaining”"factual
position and the Vera01ty of complalnts she is dehberately transfe red
1000 k.m. away from the Mumbai in remote area. at Gondla without
hearing her It is one thing to contend that the Government is entitle to
'_ transfer an employee on administrative exigencies, but it is totally
' another thlng if the order of transfer is passed in heu of pumshme“rr

' Where such transfer is in lieu of punishment, t.he same is totally
unsustainable in law and on that ground alsov the. .impugned transfe‘r'
order is liable to be quashed 1n v1ew of ratio laid down by Hon’ble
Supreme (‘ourt in (2009) 2 SCC 592 (Somesh Ttwan Vs. Umon of :

India & Ors. ) whereln it has been held as under -

““An order of transfer is an administrative order. = Transfer, which 'tsv
ordinarily an incident of service should not be mterfered with, save-in
cases where inter alia malaﬁdes on. the pan of the authontu is provpd
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Mala ﬁdes are of two klnds — first, malice in fact and second, malice in

law. The order in question would attract the principle of malice i
was not based on any factor germane to passing of an order
and based on an irrelevant ground i.e. on the allegations made
“appellant in an anonymous ¢complaint.

in law as it
of transfer
against the

It is one thing to say that the

employer is entitled to pass an order of transfer in administrative
engenczes but it is another thmg to say. that the order of transfer is passed
in lieu of punishment, the same is liable to be set aside being wholly

illegal. No vigilance enquiry was initiated against appellant

Transfer

order was passed on materzal which was non-existent. The onder suﬁ’ers
not only from non-application of mind but also suffers from malice in law.”

15. Material to note that after impugned transfer order, the

Applicant

made various representations to modify the transfer order and to

Nos.56, 69, 81, 83, 90 and 118 of P.B.).

-accommodate her at the options given by her (representations are at Page

She had requested considering

her 111ness and husband being residing at Thane, she be accommodated

at any place in Thane District. ' One more ground was that her daughter

was serving in CBSE Board in 9th Standard and to facilitate completion

of 9th Standard and 10t Standard at one place, she be retained at

Vikhroli or- be accommodated at any place

Su_rprisingly,_ her representations were simply turned down as

in Thane|

District.

“rejected”

without assigning any reason for not accepting the same. This again

shows arbitrary functioning of the concerned department.

16 An attempt was made to justify the impugned transfer order

attrlbutmg m1sconduct to the Applicant for not joining at Gondia. The

-Apphcant did not join at Gondia till date. When specific query v

to the Applicant,
elaborated in representations, it was not possible for her to le
and to go Gondia alone to join the posting. Be that as it

subsequent alleged misconduct for non-joining at Gondia canz

vas raised

she states that due to aforesaid difficulties as

ave family
may, . the
10t be the

ground to disentitle the Applicant for the relief claimed where

discrimihat’it‘on, favoritism and arbitrary use of powers is o
Admittedly, till date no action is initiated f
miscondct. | Needless to mention the legality of transfer order

tested on the basis of circumstances and material existed at t

bV1ous as
or alleged
has to be

he time of
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transfer and subsequent alleged misconduct for non-joining at Gondia is

* not relevant for the decision of the O.A.

17, The totalit’y of | aforesaid discussion of 'law and facts leads me to
_conclude that the 1mpugned transfer order is totally indefensible and
unsustalnable in law and it is liable to be quashed As the Appllcun‘r is
subjected to_ grovss d1scr1m1nat10n, which is outcome of arb1_trary. use of
poWer., she was con‘strained to ﬁle the present' O.A. She is',‘ theref()"re,',
entitled to cost of litigation quantiﬁed"at Rs.10,000/-. ~As the O.A.

deserves to be allowed, the learned P.O. Smt. Gaikwad was asked to
know the.vacancy pos1t10n, so that while -reposting the Apphcant no
other Prosecutor should be displaced. On instructions, she submits that
_the~‘App1_icant ' can“ibe _accommodated at Kalyan without disturbing

| anybody else. '.Hence', the following order.
ORDER

(A) bThe Orlglnal Apphcatlon is allowed.
| (B) = The impugned transfer order dated 08. 06 2018 qua the
| Apphcant is quashed and set aside. | o '

- (C) | The Respondents are hereby directed to cons_ider the options -
viz. Kalyan, UlhaSnagar and Thane City given by the
Apphcant and to post her at any one of such place within

) month from today. :
(D) Respondents shall pay vcosths..,lQ,OOO/ - to the applicant

jointly and severally.

~ V.
Sd/-

WVV

(A P. KURHEKAR)
Member-J

Mumbai


HP
Text Box
        Sd/-




